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IN THE SUPREME COURT OF BL\GLADESH

~N
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION _NO. 6576 OF 2007

IN THEMATTER OF:

An application under Artiele 102(2)(@)11) of the Constitution
af'the People’s Republic of Bangladesh.
AND

IN THE MATTER OF:
Sheikh Hasina alias Sheikh Hasina Wazed

.. ... Petitioner
-VERSUS- h
The Government of the People’s Republic ofBalngladesh_.
represented by the Secrctary Ministry of Home Aftfairs and
others.

.. Respondents

Mo N linﬁqﬁo—ul-lluq with

M. Shatig Ahimed

Mr, Tawfique Nawaz

Mr, Ahsanul Karim

M. Faheemul l'ltiq '

V. Sheikh Fazle Noor Taposh

Ve Md. Mehedi Hasan Chowdhury BN

.. For the Petitioner

Mr. M. Salahuddin .»\h.med e ¢ |

Mr. Mansur Habib I
.»\dditional Aﬁomey' Genefaig ‘ \

I

Vs, Syeda AfsarJahan ‘ . o

J—- Deputy Attormey Gcncral «Z
\d'\ J _T:.\
L For the Respondents,fm“‘“
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My, T. H. Khan
Mr. Abdur Rab Chaudhury

Mr. Mahbubur Rahman

Mr, Md. Rafiqul Islam Miah

Mr. Mahbubey Alam

Mr. Md. Munsurul Hoque Chowdhury

as Aimnici

Heard on: 23.1.2008. 24.1.2008. 28.1.2008, 30.1.2008,
31.1.2008. 5.2.2008 and

Judgment on: 3™ and ¢ day of February 2008

Present:

M. Justice Shah Abu Nayeem Mominur Rahman
and

Mur, Justice Shahiduol Isjam

Shah Aby Naveem Mominur Rahnim, .J:

-

/
The Rule was jssued upon the respondents to show cause as to why the sanction
. . L . vy .
siven by the respondent No. 2 Additional Secretary, Ministry of Home Affairs,

Government of Bangladesh. vide Memo No. 753 (Tﬂ'rimb)f@-?‘-ﬁ-b/oCl/(_’W"\ -¢)/a5y dated ™
’ (

1072007 purportedly under Ruie-19942) of the Emergency Power Rules, 2007, for

proceeding with Gulshan Poljce Station Case No. 34 dated *13.6.2007 filed under
' ™

Sections-385 109 of the Penal Code. 1860, under the Emergency Power Rules, 2007,

™

lreating the offence-alleged to be of public unportance. evidenced by the Annexure-C to

the Writ Petition. <hould not be declared 1o be without Jawiul authority and of no lepal
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by fling AfTidavit-in-Opposition. The weit petitioner filed a Supplementary Affidavit

dated 17.1.2008 against which tie respondent No. 1 filed an Afﬁda\ it-1n- Opposmon

Facts relevant for the purpose of “disposal of the Rule are that

(&) the writ petitioner is a law abiding and peace loving citizen of Bangladesh
and a former Prime Minister and also former Leader of the Opposition in

Parhament and 1s at present President of the Bangladesh Awami League, one of

the magor political parties of the country,

(b)) the writ petitioner was arrested on 16.7.2007 by the Joint Forces from her
residence and is now being Kept m confinement in the Special Sub-jail set up at
Sher-E-Bangla Nagar. Dhaka. mplicating her as accused No, 2 in Gulshan Police
Statien Case No. 34 dated 13.6.2007. mitiated on the baéis of a written ejahar
dated 13.6.2007, lodged by one Azam J. Chowdhury, son of late Mohtosin Al
Chowdhury, Managing Director of East Coast Trading (Pvt.) Limited, alleging.
inter alia. that Sheikh Fazlul Karim Selim. an elected Member of Parliament and
cousin of Sheikh Hasina. the then Prime Minister of the country, in the vear 2000
AD.. created pressure on the informant 1o pay him a huge amount of money as
against the contract and work order. bemg the First: Phase of Ereutlon
Conmussioning of the Stddirgonj Power Station, Narayangon]. got b_v TPE, a

Russtan Firmu of which the informant's company is the local agent, after being

unsticeess{ul m his attenpt 10 get the local agency-ship of said TPE cancelling the

e

The Rule is being opposed by the respondent No. 1. Government of B%.n\IadLsh

/

miormant’s agency-<lup. and that as agamst such pressure the informant offered g

sald Sheikh Fazlul Karm Selim (0 become consuitant in the second project

thereofl which was under process. with assurance to pay him a cood amount of

<l

h

>

”

i



[ A gt ety e

money. as commission. but Sheikh Fazlul Karim Sehm did not agree and became

angry and threatened that he would create hindrance, through Sheikh Hasina, in
the progress of the project work. as well as i the payments against the bills by the
Power Development Board. if he is not paid from the present project. and faced
with such threat ultimately in Julv. 2000. the mformant agreed to pay 2% of the
contract-amount of the project work. amounting to USS 3.80.000.00 (co.mr:lct
amount being USS 29.00 millien) and accordingly, in all. he personally paic} to
Sheikh Faziul Karim  Selim at lus residence at Banani ‘an amount of
TK.2.99.65.500.00 (Taka two crore ni‘net,\' nine lac sixty five Lhousand and five

hundred) onlv, through cheques. on different dates. and that Shetkh Fazlul Karim
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SelimL with assistance of Sheikh Hasina, delaved the progress of the project-work

to materialize his illegal demand of money and that after the payment was made,
110 dzsturbance was created and that since Sheikh Hasina was the Prime Minister ™
from 1996 to 2001 AD. and Leader of the Opposifion in the Parliament from
2001-2006 A.D.. the mnformant could not lodge any complaint during the said

period: and

(ey mothe year 20000 AD. the company of the informant, acting onbehalf of

Aewers Teclnoprom Export, a Russian {irm, (heretnafter referred to as “TPE™),

participated m a tender and obtamed the work order for “First Phase of the

. . . . . . . . . Ty, .
Erection and Commissionmg of a Power Plant™ at Siddirganj Power Station,

Narayanganj. and that while the project work was progressing, Sheiki} Fazlul

/

Karim Selim started pressurising the informant for illegal payment of money' and g

i the month of Julv 2000, the informant agreed to pay and that the alleged
_ ‘

payiment was made m between the period October, 2000 and March, 2001 A.D.,

I
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through cheques, by the informant personally and that Section-BSB of the Penzﬂ
Code. 1860 is not attracted on the face of the allegations as made in the written
¢rabar. since there is no ingredient of extortion. defined in Section-383 of the
Penal Code. 1860, and that the police afler investigation submitted its report
tcharge sheet) bearing No. 27 dated 23.7.2007 under Sections-385/109/34 of the
Penal Code. 1860. and that the impugned sanction under Rule-19@ of the
tmergency Power Rules, 2007 (hereinafler reforred to as EPR) was given by the

respondent No. 2. for proceeding with the case under the EPR, without fulfilling»
\

the vondition-precedent. set down by Rule-19@x(4) of the EPR, that is, the
sunctionmg-authority must be “satisfied that the offence alleged is of public
mportance . and that the impugned sanction as given is arbitrary, malafide and.

has been given without considering the gravity of the “offence alleged” but
. ,\ -\“sa
considering the status of the accused and that the Rule-19@ of the EPR is bad,
v
msmuch as the sanctioning authority has been given arbitrary and unfettered

i

discretion 1o “pick and choose™ and there is no euideline for determining. which (
P
S ,1:.;\

s !-’
lence can be wreated as “offence of public importance™ and that the impugned~
-~ :

o

sanction as given 1s a malafide and colourable exercise of power to harass and

- .
. ™~
cause [oss to the accused and that the case has been approved for proceeding under

the EPR. with the ulterior motive 1o treat the accused harshly. and to deprive her

from getting fanr justice and batl which is available under the normal law. and that

the Cowrt has the authoniy o test the validity of Rule-19@ and other Provisions in
the EPR debarring the grant of bail 1o an accused. since those are mceonsistent with
the Aricles guaranteeny the fundumental rights. detailed in Part-IT of the

Combtation and vord movienw of ricle-2002) thereof: and
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vdy Sheihh Faziul Karim Selim. cousin of the aceused petitioner has been made

deciised Noo T the case and a forceful confessional statement was extracted from
said Sheikh Fazlul Karime Selim under torture, threat. coercion. duress and
prmmdation. by the members of the Joint Forces. while he was under custody, on
remand. and that another charge sheet bearing No. 501 dated 30.11.2007 has been
subnutted addimy the oilence under Section-384 of the Penal Code. 1860. and that
sand Sheihh Fazlul Kanm Sl on getting first OPPOrINILY. rctract\cd the said
cetdessiona stienient both eralis and noweitoe, when produced w the Court
and that the aecused pentioner by tiling an application under Section-263C of the
Code ol Crimumal Procedure praved for her discharge from the case but the praver
wWas ruected wathout  considerimy the provisions  of Section-3(3%) of the
Emergeney Power Ordmance. 2007 (hereinafler referred 10' as LPO) and Article-
93 of'the Constitution. and that the case is being proceeded with illegally. since the
alleged offence said 10 have committed prior to the promulgation of the
Emergency and thus hits Section-3(3%) of the EPO and Article-93 of the
Constitution. and that the provisions of Rules-199 and 19t of the EPR. so far
mirmees the right of the accused pelittoner to pray for bail. are void being
Meoisisienl with tie provisions of the lundamenial rights guaranteed by the
Constiution. which we not susponded or alfocted by Artiele 1418 of the
Constitttion and thus the procecdnz of the ense under the EPR. pursuant to the
nnpticned sanciton. s bad nthie ave of T, Certiliod copy of {1) the application
tled under Section-263C oF e CePCo 2y the application retracting [hcl ‘
centesstonal statement of Sheithh Faelud Karim Selim, (3) the statements recorded

tider Secuon-161 of the Cr.PC. (4 FIR. (3) Charge Sheet No. 271 dated
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2372005, (0) Supplementary Charge Sheet No, 312 dnted\lS.S.lZOOT. and (7)
Supplementary Sheet No. 301 dated 30.11.2007 have been annexed to the Writ
Pettien and the Supplementary Atlidavit of the Petitioner.

The respondent Governmient m its Aflidavit-in-Opposition denied the allegations
as made imfle Writ Petttion and in the Supplementary Aflidavit of the petitioner. which
mcludes dentals to the allegations of colourable exercise of power. malafide motive and
want of autherity vnder Emergency Power Rules. 2007 (EPR) in granting the impugned
~Seten assertmg. amongst otirers, that the FIR reveals mgredients of extortion. threat.
mjury against the aceused petitioner and that the police submitted charge sheets after
proper myvestigation following the provisions of Cr.PC and that the trial has been fixed on
17.1.2008 and that Writ Petition has been prepared with dclibcmte.- misleading. meorrect
and misconceived mterpretation of law, in partictlar, the Rules-199 and 14 of the EPR.
andd that the provisions of TPR. are not being applied in respect of “minor and
unmnportant’” cases but s beny applicd only 1 cases of “public importance™ and that
retrospeltive approval under Rule-199dy was required for the cases filed between
A2007 md that m the aostant case sanction under Rules-19«@(1) and
194572 o the EPRL bas bean given considering the “‘public interest™ and that the
provistuis of Rule-196 were introduced 1o ensure that the there is no abuse 1 the
srailiiing of sanction approval for proceeding with a case under the EPR. and”ﬂrml Rule
Ve has curtaied the diseretion ol the “concemed authorities investigating ™ the offences
atlmyg under Rule-14 of the TR, and said Rule is for protection of the citizens of the
Republic and that the mstant e do not relate o o dispute between two individuals and
that crimmiad acts dre offences aeainst the State and that the mstant case arises out of an

T vilvnee o public miportance as 1t relates 0 corruption by the “holder of the Public
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Olicers) mvolving power plant™ that aflects the entire nation. and that the “public
mportanee’” depends on the circumstances in which the offence s committed. and that
e allegation myvolves “public properiy ™ and “public ofTice™ and that the approval has
besit wranted constdering the public importance attached to the prosecution of the case.
divoation of cotruption and extortion asannt a Prime Minister i connection with the

conmnisstoning of Siddhirgon Power PMhant and that because of Rule-199 of the EPR. the
acctised petittoner van not gt batl and that the grounds set-forth in the writ petition are
'

ddiiiostiy dsconceived and against public mterest and the Writ Petition 1s not

nuuntainable.

I the Supplementary Adlidavit-m-Opposition. the respondent Government dented

the allegations of “duress, threat, coercion and intimidation™ in obtaining the confessional

statement rom Shod Pazlul Karnn Selin and asserted that he has given the statements
under Sceton-1od of the Code of Crimnnal Procedure voluntarily admitting lus guilt
before the Magistrate smpheating himiself and others and that the confessional statement
hos been recorded i oaccordunce with low and that Scection-3(3%) of the Emergency
Tovwer Ordinanee, 2007 (EPQ) contains that the Rules may be made under the EPO “for
offences committed during the continuance of the pertod of Emergency™ and Scction-3(+4)
of the PO Jlearhy states that iy rule promulgated under sub-séetion 3% can be given
retrospective elfect and it anv Ordinance promulgated under Article-93 of the
Conshitution shall. as from ats promulgation. have the like foree of Taw as an Act of
Parbament”™ and that “under Rule-19@ of ETFO. the Government has the authortty to
mciude any ciase under EPRL i it converns an oflence mentioned in Rule-14 and 18 of
Cpehhic smpertanee” and that the EPR has not been aiven any power bevond the scope of

the FPOY o thie Comtitution, and that the msertien of Section-3(3T) shows that the

e T U T I e

SR

o

P

e ST o

PR R




2.

b

v

REsBEIEARRRRNEE | B

|
!

Ll

tention of promulgating the TPR is 10 deal with any offence committed prior to or after ’

e promulvation of the Emergency and that approval with retrospective effect was
PmLCd To Do given D rospect of e cases mitiated “between 12,1.2007 to 23.3.2007
and 1o respect of offence mentioned in Rule 199 of the EPR. provided the cases are of
“Public Importance” and that the petitioner’s case being lodged on 13.6.2007. trial of the
sase under within the EPR iy permissible under the said Rules and that the expression
v Court or Tribunad™, appearing m the Rules. on plain reading can be understood to

nave meiuded the Coune metudmy the Writ Jurisdiction of the Supreme Court of
Bunulades,

Mro Rafique-ul Huq. the feamed Advocare, made submirssions on behalf of the
aectsed petitioner. Mr. Tawligue Nawaz, the leared Advocate. with permission of the
Court also made submissions on behaif of the accused petitioner. Mr, Mansur Habib. the
feamed Additional Attorney General. made the main submissions for the Respondent
Governnument and Mr, M. Salahuddin Ahmed. the leamed Addittonal Attorney General. at
a later stage, after the six learned Amjol gave therr opinions with reasonmgs on the points
referred to them. made some submssion on behalf of the Respondent Government,

Considering the tacts and vireumsiances of'the Rule as issued. and the submissions
made by the feamed Advocates, on pehall of the contesting parties, and having regard 1o
the fact of pendency of numerous vases mvelving the “same or similar 1ssue” e,
challenging the sanction eiven under the LR respect of alleged offences committed
beluie Prettization ol the Dinereoney . and aller consultation with the learned Advocates
ui the contesung partios. we reduested Messes (DT 1L Khan, (2) Mahmudul Islam, (3)-

Ty,

Sandur Rab Chaudhuny, 4 Mahbubur Rahiman, (3) Mahbubey Alam. (6) Md. Rafiqul
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Islam Miah and (7) Md Munsun] Hoque Chowdhury. the leamed Advocates of the

Suprente Court of Bangladesh. 1o address us, as Amicic on the ollowing points:

(i) whether alleged criminal ofTences committed prior to the promulgation of
Emergeney ean be procecded with  tried under the provisions of the
Emergenay Power Rules. 2007 in view ol Section-3(3Ka) of the
Emergency Power Ordinance. 2007 and .-\nicles‘ 93 and 35 of the

Constitution:

(1) Whether the incorporation of penai pm\'isiions in the Rules. in particular. in
Rules 15Ghadw). 19Gha(®). 19Cha(s) oi; the Emergency Power  Rules.
2007, are inconsistent with the provisions of Articles-27. 31.32, 33 and 35
of the Conx'lituiio;; and are void in view of .—miclc-26(2_) read with Article-
7(2) of the Constitution:

I I view above whether the sanctions given under Rule 19 Nye(l) and (5) of

the Emeraeney Power Rules. are valid for the cases. proceeded \x'itllf'tried
under the Emergency Powver Rules, 2007, arising out of the alleged
oflences commitied prior 1o the promulgation of the Emergency;

o faailitate in coming o a proper decision in the Rule. Mr. Mahmudul Islam, the leamed

Advoeate. for his personal reasons reguested us to relieve him from addressing us. and

we aeeeded 1o his request,

Mr. Rafigue-ul Hug. the leamed Advocate. appearing for the petitioner submitted

that the case has been initiated malalide 1 order 10 restrain the accused petitioner from

participating in the ensuing national election and that the case 1s based on “no evidence™

and i claborating his submissions 1he lcarned Advocate took us through the certified
[o

vopy of the FIRL annexed av Annexure- A to the Writ Petition. and pomted out that the
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mivmam did not state that he had any personal contact with the accused petitioner or he
Bidde Wy payment W oher or that e was required to make any payment for getting any
comtract and that the FIR diseloses that the informant got a contract for his foreign
principle prior 10 the alleged demand for money made by Sheikh Fazlul Karim Selim and
that the work was in progress and that accused Sheikh Fazlul Karim Selim compelled him
to pav 26 of USS29.00 million i.c. the contract-amount against the said contract and thus
the alleged demand was for pavment of money by one individual to another individual
not mvelving any foss o the state and that had there been a demand for payment of
money ather promsmyg o procure @ contract of 4 national project, whicl was under
process. or with threat to ereate obstacle m gettimg such contract. causing monetary loss
to the State. then such demand could be treated as an extortion referable under the EPR.
masmuch as the EPO and the IPR relates to the offences afYecting (1) the security or (2)
safeguarding the interest of the State and the public, or (3) the maintenance of the law
and order situation as well as (4) cconomic Hife of the people or (5) the supply and
availability of the essential commoditics and (6) the service to the public as mentioned in
Section-3(1) of the EPO. but in the FIR no such accusation has been made. therefore, the
case as initiated on the basis of such FIR. is malafide in nature. The learned Advocate
then subnmutted that the provisions of EPO and for that matter the EPR relate to the
offences committed referable to Section-3(13) of EPO during the period the Emergency is
m lorce and in support of his contention he ook us through the preamble as well as
Section-1(2) and Sections-3(1) and 3(3%) of the EPO. which show that the EPO is o
remam w foree during the existence of the | mergeney promulgated on 117 Tanuary 2007
and applicable inrespect of the ollences committed., under any law, affecting Section-

A ol EPCL during the period the Emergenay 1s in force. The learned Advocate taking
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us through Section-3¢1) of the EPO. 1] power to frame Rules under the EPO, quoted

Delow:-
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submitted that Rules are to be framed for the purposes of ensuring the (1) SeCurity

and (2} safeguarding interest of the State and 1ts people. and (3) the maintenance of Iaw

and order situation, (4) the cconomic life, {5) supplyv and avatlability of the essential

commodities and (6) delivery of service 1o the people. which thus.are of prospective in

muture and the said prospective nature iy confirmed by Section-3(3%) of the EPQO. The

learned Advocate then submitted that the items of Sections-3(2). particularly contained in

=) o 203y are fur the purpose of preventing, and in 2(%) to 2(T) are prohibitive in

nature. cnd 1 2¢9) 1o 20 are for controllmg purpose and alf those relate to the future acts

and cannot be related o Ay past act of any period prior 1o promulgation of the EPO. The

fearned Advooate taking us through the EPR submutted that certain penal provisions have

L

been ncluded in some of the rujos of EPR. which cannot be included legally without

promudvating a proper law by the proper avihority i.e. now President under Article-93 of

the Constitution, Tt has boen submitted that the Rules under authority of any law are bemng !

~ ~ ~ . - . . ‘\
ramed for the pupose of the iplenentation or execution of the provisions of the parent

lav and in the instant cose the EPR has been framed under the authority, delegated by the

FRPO.D and subsequentiy, through amendments. certain penal provisions have been

meorportied 1 Rules-3, 4 5 Oo7o s and 157 of EPR. which are mconsistent with the

= EASE P
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MENls guaranteed by e Constitution CArticles-27. 31, 32, 33 and 35) as well as the

exstiing Taw (Code of Criminal Procedure). and henee such penal provisions are void m

View of” Article 26(2) read with A\rtjele ) of the Constitution. The learmed Advoeate

absoreterred 1o Rules-10), I and Rule-19= of EPO, which curtails the right to seek bail

and the Court's authority o grant bajl a i thus 1o such extent (he said Rules-10, 11 and

197 ol'the EPR are meonsistent wii

s e
o R TR e R R

1 the provisions of fundamental rights guaranteed by

the Censtitution, and henee void, The learned Advecate referrmg to Rule-19am of the EPR

ubmitted tha though the proyisions of giving sanction therein appears, apparently. to be

good but there being no guideline in siving such sanction. the authority is armed with

inglided and unfottered pover. which is being abused and misused. both malafide and

arbitrarily, and as such the said Rule-19@, jp the absence of guideline, is bad. The

fearned Advocate submits that by the sajd Rule-19@, the sanctioning authority has been

given authority 1o gIve sanction under the EPO. only to the cases, which arises out of the

offences of bl Iportanee” relatahlo to the purpose mentioned n Section-3(1) of the

EPOwhich is the condition precedent. and ; m e mstant case the s sanction has been given

bon consideration of the

PUblic miportance” of the “offence™ alleged to have

conmunitled but e sanction has been given considering the status of the persons

implicated in the case wnd that m the paragraph-19 of the Supp!ement;u"_\' Affidavit-in-

Opposition 11 i« stated that the «anclion has heen given considering the “public

impormxm ofthe “case™ itsell’ The sanetion as given, |s without fulfilling the condition-

precedent. hence malafide and not in accordance with Jaw,

The learned Advocate then stibmitted that EPR cannot be said fo have been

promalpated with fetrospective effect, iy view of provision of Article-93 of the
Constitiition ay wel]

as Sections-1(2) and 33%) the | EPO. in that the Article 93 of the v



Constitutyon contams that

anv law (o he remitlgated will he eflective from the date of its
) p g

Promuication and Gai no can be made. by Ordinance under Article-93 of the

Constitution, which cannat beinade by the Parliament under the Constitution. and that as

sach no law inconsistent With the provisions of the Constitution, and in ‘particular

violating the provisions of Part 11T of thye Constitution. which relate to fundamental rights,

can be made. and that i View of Article 1418 of the Constitution, during the period of

Fmergenes, e AUlhority is pormitted o make law and ke action, violating the

provisions of Articles 36. 373803940 and 42 ol the Constitution but such violation wi]

webe with the revocation of (e Emergency or ceasation of the Emergency othenwise, and

thus no law can be made meonsistent with (e renaming other Articles of Part I1] f.e.

Arclen-27 0 33 o e Constitution and that referring to the provisions of Order No. | of

<007 and Order. No, 2 of 2007 made under 1l provision of Article 1410 of the

Constitution. the leamed Advocate, subnitted tha it has been categorically mentioned

theremn that & Court of law camot be moved for enforcement of the fundamenta] rights

detatled in Papt-IJ] of the Constitution

and that the same does not mean that the Articjes-

t

2710 35, relating to the fundamenta] rights. are nol in foree, The fearned Advocate then

subnuttted that the learned Judges of te Supreme Court of Bangladesh, in view of their

ath taken to the offect that they will preserve, protect and defend “the Constitution and

the faws of Bangladesh™, are duty bound to preserve. protect and defend the provisions of

Articles 27031, 32,33 and 33 of]

e Constitution and i required this Court IS empowered

todeclure the lawe or part thereoll meonsision with said Articles. 1o bo voud as per

Artiele 2612 of the Constitution The leamed

o itie Consdiiutiong sibiitted that 1 salemn expression of the will of the people of
Bangladesht i i there be g N

e

Advocate taking us through the Article 7(2y -

iy Ly meonsastent with (he Constitution such law, to the
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CXtent of such mvonsistency. shall be void and therefore the provisions of Articles-3 1 32;
33 and 35 of the Constitution cannet be negated by framing or promulgating any law or
Rtes shich inthe instant case i the TPO and EPR. Since Article 35 of the Constitution
provides that no person shall be convieted of any oflence except for vielation of a law in
force at the time of the commission of the aot charged as an ofYence. nor be subjected to a
penalty ereater than or difTeren fronu. that vwhich might have been inflicted under the law
i foree at the time of the comnission of the offence. the accused Petitioner is guaranteed
to be proceeded with i connevtion with the alleged offence under the [aw as prevailing at
the time of commission of the alleged offence. and that in view of the provisions of
Article-31. which provides that accused petitioner is 1o enjoy the protection of the law,
and to be treated in accordance with law, and only m accordance \}'ith law and no action
detrimental 1w the life, liberty, body, reputation of Property can be taken except in
accordance with Taw. which is an inahienable ripht guaranteed to the petitioner, the right
N

of the accused petitioner for bail i the instant case cannot be denied and the Court's
patter o grant bail cannet be cuntailed and that in view of Artrele-26(2) of the
Constitution, o Provisions nconsistent with the provision of Articles-31, 32. 33 and 35
of the Constitution can b included either in the EPO or m the EPR, legally. and if” any

S Inconsistent provision is found of added therein. those are void ab-mitio and this

Court has the authority o dedlare those s void n terms of the Constitution. Thus the

;'Jm\'isim_l_.s of Rules-19% 1002y and 11 of'the EPR so far relates to bail. are bad and void. Y

The leamed Advocate in support of tas contention that the Rule-19@ of the Rules.
20070 reliting o the AUhOTIY Lo give sanction fog proceeding with a case under the EPR, °

obad. since there i seope Lur diseriminatony use. as no guideline Is given and the

authority has been given unfettered and uncuided pover. referred to the decision in the

'Y



Cases o () Waris Mea e The S, reported 1n 9 DLR 1957 (SCY 117: (i) Mustafa

Foaal s- e Commissione: o Clustons and others, reported in 20 BLD 2000 (AD) 1:
G Dro Nurul Islam o Bangladesh, reported in 33 DLR (1981) (AD) 201; and (1v)
Bangladedy v shafiuddin Ahmed and others. reported i 50 DLR (AD)27.

The learned Wdvoeate referring to the words * RO IATST ag contamed 1n
Section=3¢4) of the FPO. 2007 submitted that te word “FETS has been translated in
English Language as "oy post fiucto™, which is found in Section-18 of the Anti-Corruption
Commission Act. 2004, and that the words "oy post facto” reforable Section-3(4) of EPO
do not mean retrospective effect as 1o the offence committed and the same relates to any
Rule framed under the EPO during the continuanee of the Emergency. as has been given
to the subsequently added provisions in the EPR and referring to the provisions of
Article-93(1) and Article-141C of the Constitution and Section-1(2) and Section-3(3%) of
the EPO. the learned Advocate submitted that the question of retrospectivity in the
mplementation or exectition of any of the provisions ofthe EPO. is not available and any
sueh attempt will e sate the mtention of the Jaw framers and he has also submutted that
Most of 1o panal provisions included i the EPR have been made through amendments
and not found in the original EPO or IPR

The feamed Advocate then submitted tha through EPR. particularly Rules-194.
P2y and 11 thereof, the power of the Coupt has been tried 1o be curtatled, i that it is the
mbcrent power of e Court o pass G ender. as o bail matter, It & case or in appeal,
ponding bofore 11 Daving regard 1o 1he exing laws and the Constitution. and that to seck
Bail betiore o Court of Jaw Boan therent right of ag accused as per Articles-31. 32 and 33
CUthe Cominition 4w ol G Sechions-d96. 107 and <98 of the Cr.PC but by Rules-19%,

N2and V] O EPR. such mherent t19ht is ried to be taken away, and that ex-facie eaid
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Rules are nconsistent with the rnight to Hfe and liberty of a citizen guaranteed by the
Constitntion. Apart from that. the jurisdiction of the High Court Division under Article-
102 has not been made or provided by any normal law but said jurisdiction has been
provided as per “will of the people of the country and the Constitution itsel®. Article-d4
read with the Preamble of the Constitution confirms e contention of Mr. Huq. The High
Court Division. while acting under the jurisdiction of Article 102 of the Constitution,
cannot be treated at par with that of normal Courts. constituted under the Constitution or
any Taw, and therefore the submissions made on behall of the respondent Government
that the word “Count™ also meludes the Supreme Court of Bangladesh with ﬁsjurisdiclion
under Article 102 of the Constitution is misconceived and erroncous and that it could not
be the mtention of the framers ol the Constitution, who. at the relevant time, embued with
their faith and conviction to defond and uphold the rights of the people, having
expertence of the pains and sufferings caused by denial of such riphts by the previous
Ruders. during British period and Pakistani period. and 1o safeguard the democratic rights
and the fundamental rights of the people of the newly born country, provided a check
point like Article-102 of the Constitution.

The learned  Advocate in summing up his submissions submitted that the
mpugned sanction as given is dlegal inasmuch as admittedly the sanction has been given
caisideriing the “status of the accused petitioner”™ and not considering the “public

importanee of the offence™. which is the condition- preuacnt set out in Rule-194y(4) of

EPRand that the alleged oflence having been committed on a date prior to the
promulyation of Lmeroency,
Ordinance. 2007 (EPQ; o

e Rides frained thereunder in view of Section-3(37) of the

Ordimance and the Articies-31. 32, 33 and 35 of the Constitution read with Article-93

el offence camot be tried under the Emergency Power -

1
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thereof and that the continuation of‘pro«:ceding of any case arising out of Gulshan Poljce
Station Case No 34 dated 13.6.2007 under the EPR pursuant to the impugned sanction,
is illegal and without fawfyyj authority and therefore syl Proceeding under the EPR

shotild he quashed.
The tearned Additiony] Attormey Genery| Mr. Mansyr Habib appearing for the

rc\pondgm-(’;‘n\'mnnm{ submited ha HEview of Scetion- 3(4) ot the EPO the oflence

SOMNNted prior o (he Promuleation of the Emcrgcnc_\' can be tried under the provision of

PO and the Rules [ramed thereunder, cIving relrospective effect, However, when his
notice has boon dravun 1o the PIOVISIONns ol Articles-93 45 well as Articles-31, 32, 33 and

A5 Wih 141 ol e Constitution and Sections.- 1(2). 3¢y, 3(2) and 33 of the EPO, he

found it difficuly 1o claborate his submissions in favour retrogpective effect~to thr.‘

vifences allegedly committed prior o promitidgation of the EPO. The learned Additiona]

Aorney Genoral, however, ¢ referred 1o decision of Indian Jurisdiction in the case of

Rao Shiv Bahadur Singh and another —v. The State of Vindhyva Pradesh, reported in AIR

ARENG RO Wherein ;mollhcr decision hay been reforred (o namely Phillips -y Eyre.
reported i | R(IS705 & QB 1. iy which the phrase ey post facte™ referring 1o
Fefrospective effect e beon disese lorthe effeet gy ¢ there can be no doubt as 1o the
PEIMOUN importanee o the principi. hat such oy POt 12!1:[0' [aws. which
Fraspectively oroge offences and Punish then, are bad ag bemg lighly mequitable and
MIIUSTT andd thas sagd decision do no SUPPOIT the Jearmed Additiona] Attorney Generyl
The Teared Additiona] Altomey Generui submitied thay e sanction g given is in
decardance with Loy and has heep 2hven on (he basis of the materials placed before the

anctioning authority and the sanction Ning auth WY in the mstant case an high

olficial of e COUDLY. fromy whom unreasonable op Hlegal act cannot be expected.
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However in view of the Statements made in the Affidavit-in-Opposition 1o the effect that
the sanction has been given having regard 1o the “status of the accused”™, the learmed
Additiona] Attorney General could net make further submission on Rule-19a as to the
fulfillment of the condition-precedent fur SIVINg sanction,

The deamed Amio; have unanmously opined that (1) the offences commutted prior
t the promulgation of Emergency cannot ho tried under Emergency Power Ordinance,
007 and the Emergency Power R ules. 2007, and that (2) the inclusion of the penal
DIOVISTOl meluding the har o pray for bail, in the Emergency Powwer Rules, 2007 are
bad and swithout Jawiy] authoriiv: and thuy (3) the sanctions given under Rule-19@(4) for
(FVINg Cisex, arismg out of offences committed on dates, prior to promulgation of the
Emergency. are bad and without lawfu] authority.

In order o coming 1o his opinion Mr. Abdur Rab Ché\\'dhllﬂ'. the learned
Advocate. submitted that the sanction as required under the faw should not be for
collateral purpose or he mechanical but should be based on materials placed before the
sancuoning authority and in SUpport of his contention relied on a decision of Indian
Tarisdiction iy the case of Mansuke Vitaldas Chauhan v State of Gujrat, reported i 1977
(7) SCC 622. The learned Advocate submutied that by the Order No. I of 2007 the right
o move anv Court fur enforeement of (he lundamenta) rights has been suspended but no
authority' has been SR 10 Violate the provisiens of fundamenta] rights, except those
mentioned - Artielo 1B of the Constitution, and that in view of Article 26(2) of the
Constitution no Ty can be mude Ieunsistent 1o the fundamental rights guaranteed under
Articles-31032033 and A5 of the Constitution. Henee trial of the cases arIsing out of the

7 clicnees commitiod pior o 11.1.2007 Can be intated oaly under the normal laws ag

Weren foree ar thay e and not under the provisions of the EPR. The provisions for
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sratmg batl under Sectjon-497 and 498 of the Cr.pC being guaranteed by Articles 31, 32

and 33 of the Constitution. the provisions of Rules-19% and 10(2) of the EPR, so far

relates 1o the dcm;zrof' bail. being inconsistont with said Articles of the Coxigtitution as
well as provisions of Cr.PC. are void and the Courts power 1o grant bail cannot be
curtasled during Emergency,

MroMd Munsuryg Hoque Chowdhury, in giving his opinjon, submitted that the
EPR framed under the authoritye of EpO cannot have power or authority bevond the
powers the EPO itself and that Sections-1(2) of and 3(3%) of the EPO provides that the
offences committed during the period of Emergency are to be proceeded with under the
EPR and that Article-93(1) of the Constitution provides that laws made under it will be
effective from the date of' its promudgation and that the Section-3(1) of the EPQ delegateé
the power to the sovernment to make Rules for prevention, prohibition and protection of
the rights and mterest of the Stage and the publje relating to their SeCurty, interest,
mamtenance of Jayw and order situation. cconomic Life, ensurement of supply of essentia]
commodities ang delivery of service 1o public. which indicates only to the funre acts, and
the offences committed during the period between 120 January 2007 and ] Emergency
is revoked. can be tried under the EPR. The learned Advocate referring to the case of
Ay Singh and another —v- The Stare of Punjab and others, reported 1 AIR 1970 (SC)
Y03, submitiing thay felrospective effeet cannot e 2iVen (o a law fur trial of any case
arising out of an affence conmnitted carlier date, when difTerent law wys in force.

Me N ahbubur Rahman, the leamod Advocate. submitted that the EPQ or the EPR,
A framed. are 1o meot the situation during the Emergeney: pertod onl,\\' and accordingly in
Al T g DSt nentioned tha any law or mile made or any action taken

VIO 1 Doy sioge viAIClen-36, 37 38,39, 40 and 42 of the Constitution are good
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Laws during the period of Emergeney and these will cease to have any effect with the
[ifting or revocation of the Emergencey. The Jearmed Advocate further submitted that it is

the cardinal principle of laws that normaiiy no provision in respect of any fiscal law and

or penal law is given retrospective effect and in view of Article 26(2) of the Constitution

Do law can be made inconsistent with findamental rights guaranteed by the Constitution

and therefore when Articles-31. 32, 33 and 35 are i foree, any offence commutted should

be tried under the Jaws prevailing at the time of commission of such offence and that such

fv ineludes both substantive law and procedural Taw. The leamed Advocate however

submitted that refrospective effect may be given o procedural faws but if such procedural

fw Infringes any right of an accused. such procedural law cannet have retrospective

effect. since rights puaranieed Oy Articles-31.32. 33 and 35 of the Constitution cannot be

miringed. Therefore. the right of sceking hail by an accused or convict and the power of

the Court to grant bhajl cannot be taken away by Rules-199, 10(2) and 11 of the EPR and

the cases arising out of effences committed prior 1o promulgation of the Emergency are

(o be tried under the normal faw ASAVere in existence on the date(s) of commission of the

offences, and those camot be tried under the EPR.

MroMd. Raliqul Islam Miah. the leamed Advocate. adopted the submissions made

by Mevars Ahdur Rahb Chaudhury and M d Munsurul Hoque Chowdhury and referriilg to

Clatses=2.135 10 2138 oy the Chapter “Fundamental Rights” contained in the Book titled

Constitition Law of Bangladesh weitten by Mahmudul Islam, submitted that “ex-post

facto™ laws do not mean 1o attract the offence committed prior to the promulgation of

Emergency and 1o miringe the CNISHNg rights suaranteed by the Constitution and that a

L which contes in conflict with Aricle-33 ol the Constitution becomes void only 1 so

far as itis retrospective, however such mvalidity will not affect je prospective operation.
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